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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. oh, 7h 


WHEELABRATOR CORPORATION, 
Appellee, 
Vv. 


JOHN H. CHAFEE, Secretary of 
the Navy, et al., 


Appellants. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE CARBORUNDUM COMPANY, 
INTERVENOR-APPELLANT 


ISSUES PRESENTED FOR REVIEW 


1. Whether the trial judge properly exercised 


his discretion in granting the preliminary injunction. 


2, Whether Anpellee Wheelabrator Corporation has 
standing to bring this action and, if so, whether it has @ 
legal interest in the selection of procurement method by 
the Nevy sufficient to obtain judicial relief. 

3. Whether this action is barred by the doctrine 
of sovereign immunity or is otherwise not subject to judicial 
review. 

tervenor-Appellant understandsthat the brief 
filed on behalf of the Appellant Government officials will 
be principally gevoted to issues 2 and 3 above. Accordingly, 
tervenor will devote this brief principally to issue l 
above, leaving to its reply brief such more detailed dis- 
cussion of issues 2 and 3 as may seem appropriate at that 
time. 
This case has not previously been before this 


Court. 


REFERENCES AND RULINGS 


This appeal is taken from an order of the District 


Court of August 31, 1970, granting 2 preliminary injunction 


4n Wheelabrator Corporation v. Chafee, et. al. That order 


4s based upon findings of fact and conclusions of law entered 


on the same date. 


STATEMENT OF THE CASE 


Nature of the Proceedings 


* i 
The complaint (Document 1) in this action was 


filed by the Wheelaorator Corporation ("Wheelabrator") on 
August 17, 1970, one day before bids were scheduled to de 
opened in a Navy procurement for a ships' hull blast clean- 
ing unit. The complaint alleges that Defendant Chafee, the 
Secretary of the Navy, and Defendant Anderson, the Navy 


contracting officer responsible for the procurement (here- 


inafter collectively referred to as "the Navy"), are using 


a competitive method of procurement known as "two-step 
formal advertising" to procure this cleaning device. The 
complaint further elleges that this action by the Navy is 
arbitrary, capricious, an abuse of discretion, in violation 
of law, and without observance of procedures required by law 
because Wheelebrator is uniquely qualified to manufacture the 
device and therefore the procurement should have been nego- 
tiated under Section 3-214 of the Armed Services Procurement 
Regulations ("ASPR"), which, as indicated infra, PP. 24-26, 


SSS 


*/ As of the date of final preparation of this brief, the 
record of the District Court proceedings had not been pagi- 
nated. References are therefore to documents as numbered 
4n the record. The appendix Will not be filed until within 
seven days efter filing of Appellee's brief if the Court 
grants a pending motion by the original Defendants to that 
effect. 
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ecotiation without competition, 


ks permanently to enjoin the Navy 


Gevice pursuant to compe- 


a declara- 


negovia 

Wheelebretor sought @ cemy 

inary injunction enjoining the Nevy trom opening bids and 

awarding a contract want competition under the two- 
rial judge issued 
17, 1970 (Decu- 


she 


vane 


nd conclusions of lew, on August 31, 1970, 
affidavits, exnibits, and oral argument on 
nd the Navy, without hearing oral 


testimony (Document decision which is the 


Tne Cercorundum Company ("Carborundum"), 2 competi- 


tor for the procurement, was not nemed as a party or served 
with a copy of the complaint, and did not participate in the 


proceedings leading up to the issuance of the preliminary 


aii 


on 
injunction. Subsequent to the issuance of the preliminary 


injunction Carborundum filed a motion to intervene as a 
defendant, which the trial judge granted on October 14, 1970. 


Carborundum filed a notice of appeal on October 16, 1970. 


Military Procurement Policies and Procedures 


To evaluate properly the facts of this case, it is 
necessary at the outset to have an overview of the methods of 
procurement available to the military departments and agencies 
and of the policies which govern the choice among these pos- 
sible methods. 

XX < 

As provided in 10 U.S.C. § 2304 and as more fully 
discussed infra, Pp-15-17sthese policies come down to this: 
maximum feasible competition and maximum use of formal adver- 
tising as a means of obtaining such competition. 

The implementation of these policies is succinctly 


set out in ASPR 1-300: 


*/ The record below does not, therefore, contain details cf 
Carborundum's qualifications with respect to manufacture of 
the device in question. The original parties will not dispute, 
however, that Carborundum, like Wheelabrator, is ea recognized 
and major manufacturer of centrifugal blast cleaning equipment. 
x*/ Pertinent provisions of the statute and regulations are 
set forth in the addendum to this brief. 
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ASPR contemplate 


rocurement will be used in 


vertising. 


advertising. 


Sole-source negotiated procurement. 


Ohe-step formal advertising involves preparation 


en invitation for bids clearly describing the Government's 


requirements; the ovublicizing of the invitation by distribu- 


tion to prospective bidders and other means; the submission 
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of bids by prospective contractors; and the awarding of a 
contract, after bids are publicly opened, to the responsibie 
bidder whose bid, conforming to the invitation, will be most 
advantageous to the Government, price and other factors con- 
sidered. ASPR 2-101 et seq. 

Tvo-step formal advertising is exactly the same ac 
the one-step method except that the Governnent is unable ini- 
tially to prepare, specifications sufficiently clear to permit 
completion of the procurement in a single step. In order to 
clarify basic technical requirements, Step 1 involves issu- 
ance of an invitation for, and submission of, technical pro- 
posals from prospective contractors. No price is reauested 


or submitted in this step. Those bidders whose technical 


proposals are found, after technical review, to be accept- 


able are then asked in Step 2 to bid on price. | ASPR 2-501 
et seg. , 

If, but only if, neither one-step nor two-step 
formal advertising is "feasible and practicable under the 
existing circumstances and conditions," negotiation is autho- 
rized under one of 17 specific circumstances listed in 10 U.S.C. 
§ 2304(a). In other words, if a particular DOCurenent meets 
both the requirements for formal advertising end the require- 


ments for negotiation, formal advertising must be used. 
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jncéer he ( otiation situations listed 
feasible, just as in 
is true, for example, 
or perishables (10 U.S.C. 
esearch and development 
However, in some of ths 


ituations compevi : i not possible and 


tial investment 
would 3 c i u + and undue delay to the Govern- 
2t were not made from the same 
typically occurs in 
as aircraft, where, 


hes been selected to 


several years to 
complete and involves + millions of dollars 
of Government funds. In such 2 situation subsequent sole- 


source negotietion with that contractor for production quan- 


tities of the 2ircraf sanctioned by 10 U.S.C. § 2304(a) (14) 


ps 


in order to avoid the duplication of Government investment 

anda the delay which turning to another source would involve. 
In the instant case, the Navy determined that it 

was feasible and practicable to use two-stev formal adver- 

tising. Wheelabrator, on the othe 

ment conducted by the less preferrcdad method of negotiation o- 

and, moreover, by a negotiation pursuant to 10 U.S.C. 


§ 2304(a) (14). 
The Facts 


Unless specifically indicated 
facts set forth below are undisputed. 

On January 9, 1970, the Navy Purchasing office in 
Washington received 2 requisition from the Naval Ships Systems 
Command requesting procurement of 2 shivs' null side blast 
cleaning unit for the Norfolk Naval Shipyard. In light of in- 


formation obtained from the requisition and from subsequent 


correspondence and discussions with the Nevel Ships Systems 


Command, the contracting officer determined that, while the 


specifications were not adequate for procurement by one-step 
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and G to Defendants! Memorandum in Opposition to Motion for 
a Preliminary Injunction). The Systems Command rejected for 
very specific reasons the other two proposals made by Wheel- 
abrator. One proposal was found unacceptable due to the type 
of dust collector offered, including the fact that the “air- 
to-cloth ratio” was outside the scope of the specifications; 
the other proposal was rejected because it employed an in- 
ternal combustion engine drive unit for the trensporter asia 5 
Exhibit F). 

Since ecceptable technical proposals had been sub- 
mitted by two firms, Step 1 was considered by the Navy to have 
been completed, and on August 3, 1970, the Navy proceeded to 
Step 2 by requesting bids on price from Carborundcun and Wheel- 


abrator (Affidavit of Contracting Officer, Document 6, Exhibit 


H). Carborundum submitted a bid; Wheelabrator refused to subd- 


mit a bid (Findings of Fact, 77 12, 13, and 15). 

As is implicit in the foregoing, by reeson of the 
issuance of a request for proposals under two-step formal ad- 
vertising procedures, Wheelabrator knew not tater than on April 
22, 1970, that the procurement would de competitive and would 


be based on the two-step advertised method. Wheelabrator made 
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procurement method until 

its three technical pro- 
ator wrote the Comptroller 

-step formally advertised 


complaint, Document 


ts protest, and the trial 
the preliminary injunc- 


a ships! hull cleaner 


suecesstully demonstrated its 
worked closely with Navy personnel 
ifications for Navy procurement of 
> Fact, Gf 4-6), and that award 
of the contract to Carpd may result in waste of Wheel- 


abrator's expertise and loss of its investment and may deprive 


the Navy of the benefits of Wheelabrator's know-how (id. 9 14). 


*/ AS OF ptroller General had not 
rendered @ i 


**/ This last. ing what is only obvious. Carborun- 
Gum may “waste its pervis and may lose its investment, and 
the Navy may 02 " of the benefits thereof if Carborun- 


+ 


dum does not get % Tae same could be said of 


While he made the foregoing findings, the trial 


judge, after considering the affidavits, exhibits and oral 
arguments submitted vy Wheelabrator and the Nevy, refused 
to find the following as facts, although specifically re- 
quested to do so py Wheelabrator's counsel: | 
i. That the cleaner desired by the Navy is 2 
new and unique device (see Findings of Fact, § 3), and 
>. That Wheelabrator is uniquely qualified to 
manufacture it (see id. 7 8). 
In addition, the trial judge made no finding thet award of 
the contract to some other company would result in undue 


delay or expense to the Government. 


ARGUMENT 


I. THE PRELIMINARY INJUNCTION - 
SHOULD NOT HAVS BSN GRANTED 


Since this Court's decision in Scanwell Labora- 


tories, Inc. v. Shaffer, U.S. App. D.C. ___, 42h F.24 


i 


*/ This may be readily seen from examination of the trial 
judge's findings which were in the form submitted by Wheel- 
abrator's counsel but modified by the judge in his own hand- 
writing so as to reduce certain proposed findings from the 
status of factual findings to the status of mere allegations. 
Having been specifically rejected by the trial judge, such 
allegations are not facts for the purposes of ‘this appeal. 
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Navy decided to procure by means or two-step 


Navy may be deprived of Wheelabrator's expertise if 


Wheelabrator does not get the contract. 


Although requested by counsel for Wheelabrator to do so, the 


trial judge, as noted above, made no finding that Wheelabrator 


ae, 


is, or probably is, the only company qualified to make the 
device. Nor did he find that the Navy must have the benefit 


of Wheelabrator's expertise. If factual finding s 
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those made by the trial judge here ere sufficient 
fy issuance of a preliminary injunction, then jud 
indeed become contracting officers. 

The standards which should guide 
grant a preliminary injunction were recently stated bd 
Court, as follows: 


"Te movant must show e substantial likelihood 
of success on the merits, end that irrepareblie 
harm would flow from the denial of an injunc- 
tion. In addition, the trial judge must con- 
sider the inconvenience that an injunction 
would cause the opposing party, and must weigh 
the public interest as well.” A Quaker Action 
Group v. Hickel, U.S. App. D.C. _', 4el 
F.2d 1111, 1110 Tito (1959). 


These tests have not been met here. 


A. There is no substantial likelihocd that 
Plaintir: Will Dvreveil on the merits. 


1. The Navy's utilization of formal 


advertising was proper. 


The action of the trial judge in issuing the pre- 


liminary injunction must be evaluated in light of the strong 


statutory preference for competitive procurement : through 
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This Congressionad mandate to resolve doubts in 
favor of formal advertising and to proceed by that metho 
even in cases wnere negotiation might also be permissible 
is reflected in the relevant ASPR. In addition to t 


visions of ASPR 1-300, guoted suora, Pp. 6, those regulations 


the existing 

circumstances would 
otherwise satis i meni Section 
Lil, Part 2 {tt 
by negotiation). 
quirement, procurements shall generally be 
made by soliciting bids from all qualified 
sources of supplies or services deemed neces- 
sary by the contracting officer to assure full 
and free competition consistent with the pro- 
curement of the reouired supplies or services. 
ASPR 2-102.1(@){Emphasis added. ) 
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(Continued from preceding page.) 


best assurance that (a) the Government as purchaser will receive 
the best bargain available, end (b) suppliers in a position to 
furnish the Government's requirements will have a fair and equal 
opportunity to compete for a share in the Government's business.” 
House Comm. on Armed Services, Facilitating Procurement of Sup- 
plies and Services etc., H.R. Rep. No. 109, 80th Cong., ist Sess. 
3 (1947). “Advertising continues to be the rule, negotiation 
the permissible exception. Advertising will be used by the De- 
partments even when a negotiated contract is autnorised if in 
their best judement it can be expected to give savisiactory re- 
sults. (id. at 6. Emphasis added. 


v "|. any case in doubt or uncertainty shall be resolved 
n favor of advertised competitive bidding and not by resorting 
to these 17 exceptions [permitting negotiation]." House Comm. 
on Armed Services, Amendments to the Armed Services Procurement 
Act of 1947. H.R. Rep. No. 1688, 84th Cong., 2d Sess. 8 (1956). 
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The regulation then goes on to state that "Txo- 


step formal advertising shall be used in preference to nego- 
tiation when all of the following conditions ere present, 
B=O23) ice! lon ASPR 2-502. 

"oonditions” there enumerated, Wheelabrator alleges that two 
were not present in the instent procurement end that 

fore the Navy's use of the two-step method was arbitrary. 

The first difficulty with this contention is that, 
while ASPR 2-502 provides that the two-step method "shell" be 
used where all five conditions are present, it does not say 
that the two-step method is barred where all five are not met. 
Given the strong statutory policy in favor of formally adver- 
tised procurement generally, it is in fact incumbent upon the 
Government to use formally advertised procurement, in some 
form, whenever feasible. Nothing in the statute or reguia- 
tions bars the Government from waiving any of the "conditions" 
enumerated in ASPR 2-502 4f it can do so consistently with the 
general regulations relating to advertised procurements con- 
tained in ASPR Section II, and if to do so will in its judg- 
ment provide the best bargain to the eonemnents SNES 


SS 


*/  ASPR 3-213 covers sole-source negotiation required where 
Standardization and interchangeability of parts of technical 
equipment are found necessary in the public interest. 
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Wheelabrator neither alleges, nor did the trial 


judge find, that the Navy did not expect, or could not reason- 
ably have expected, more than one technically qualified 

to be available. All that Wheelabrator does all 

is “uniquely” quelified to manufacture t 

(complaint. 7 10). And all that the trial judge fo 

fact was that Plaintiff so alleged (Findings of Fact, 

Given the common knowledge that both Carborundun and 
Wheelabrator are large and experienced producers of centri- 
fugal blast cleaning equipment, and given the fact thet 
Navy thought it worthwhile to solicit 37 separate firms, 
would be patently absurd to find a sudstentiel likelinood of 
Wheelabrator proving that the Navy's expectavion wes unreason- 
able, let alone so unreasonable as to amount to en abuse of 


discretion, 


(bv) The existence of definite criteria. 
The second "condition" under ASPR 2-502 which Plein- 


tiff claims was not present is found in ASPR 2-502(2) (ii): 


ee 


*/ Wheelabrator did assert in argument below that it is the 
only technically qualified source Neavailable to make and sell 
the product to the Navy within the 480-day performance period 
to be required by the contract" (Memorandum in Supvort of 
Motion for Preliminery Injunction, 0. 21). But ASPR 2-503.1(b) 
explicitly states that the Government's delivery requirements 
are not evaluation factors under Step l. 
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iption referred to consists of 
forth in detail the charac- 


ecuipment, including over-all design 


drive mechanism, abrasive recovery 
rent, the hydraulic system and 


electrical equipmen part, these specifications 


read in very precise terms (e.g., “input power to the 
carriage shall be electrical only”) and in part they 
read in terms of performance (e.g., "[aJll necessary 
safety interlocks and switches shell be proviced to 
sure a completely safe blast-cleaning operation"). 
in the lanswage of ASPR 2-502(a)(ii), the purchase descrip- 
tion contains "definite criteria ... such as design fend] ... 
performance requirements." 

It is, of course, true that use of performance 
specifications gives the Navy more latitude in its evelua- 
tion of technical proposals. 


uv 


theless constitute “definite since, es explicitly 


stated in ASPR 2-502(b) (ii), 


use of two-step formal advertising. 


The trial judge did not advert in his findings to 


the question of the adequacy of the criteria. We ,sudmit 
thet even a cursory examination by this Court of the docu- 
ments in question must lead to the conclusion that Wheel- 
abrator has failed to show 2 substantial likelihood that 
definite evaluation criteria will be found to be lacking in 
the face of a deliberate and considered judgment to the con- 


trary by the Navy technical experts who drafted those documents 
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10 U.S.C. 


2 


* 
major weapons systems in situations where m: 


tion lead time for such systems is of significant importance 
for the security of the United States. As s 
Comptroller General: 
"Section 2304(a)(14) of the 
ices Procurement Act authorize 


on a sole-source basis where 


a substantial init 
of formel advertis 
Ss 


Le) 
1 

3 

a 


ing might reauire duplica- 
tion of such investment. The legislative his- 
tory indicates that the authority in exception 
14 was considered necessary because adherence 
to formal advertising porocedures in the pro- 
curement of aircraft, missiles, etc., would 
consistently result in the United Stetes being 
1 to 2 years behind latest developments wi 
Testimony of the Comptroller Generel of 
United States, Hearings cn A Study of th 
tary Procurement Policies, etc., Before % 
Procurement Subcomm. of the Senate Comm. 
Armed Services, 86th Cong., 2a Sess. 150 (2960). 


2 


The same point has been made by Department of Defense 
officials. For example, Mr. G. C. Bannerman, Director for Pro- 
curement Policy, Office of the Assistant Secretary of Defense 
(Supply and Logistics), testifying in the same hearings as the 
Comptroller General, stated that the principal use of clause 14 


was for follow-on procurement with original sources, pointing 


* ASPR 3-214.2 provides that the authority to negotiate under 
this exception "may be used for the procurement of technical 

or specialized supplies -- for example: aircraft, tanks, radar, 
guided missiles, rockets, and similar items of eauinment ....° 
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eelaoraior may argue here, to the 

seek a sole-source negotiation. 

flatly contradicted by the theory of 

velified scurce (com- 
its request that the court order 

nor prayer for relief (da) and (c)) 

-- 2 provision designed, 

procurement. 
in line with the policy 


= competition through formal advertising, Congress 


> 


authority of clause (14) may 


ly or easily used by the military. As already 


*/ As @ result of these hearings and companion hearings in the 
Senate, 10 U.S.C. § 2304(a)(14) was amended to make clear that 
the dudlicetion of investment concerned was only that which 
would result in excessive cost to the Government rather than 
to the contractor. (Act of September 10, 1962, Pub. L. No. 
87-653, § 1(a)-(c), 76 Stat. 525. 
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indicated, a prerequisite to use of clause (14) is the 
determinations and findings required by 10 U.S.C. § 2310. 
Section 2310 requires that a decision to negotiate under 
clause (14) "shall be based on a written finding... 
[which] . . . shall set out the facts and circumstances 
that . .. are clearly illustrative of the conditions 
described in [clause (14)] ...." 10 U.S.C. § 2310(d). 
(Emphasis added.) In other words, there must be @ finding 
clearly illustrating that, in the language of clause (14), 


the supplies wanted are of a technical nature requiring 


"a substantial initial investment or an extended period of 


preparation for manufacture" and that procurement by “formal 
advertising would be likely to result in additional cost to 
the Government by reason of duplication of investment or 
would result in duplication of necessary preparation which 
would unduly delay the procurement of the property." 

This finding must be made personally at the Secre- 
tarial level of the procuring agency, in this case by the Secre- 
tary, the Under Secretary, or an Assistant Secretary of the 


Navy. 10 U.S.C. §§ 2302, 2311. Once made, it is final and 
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failure to accept the House amend- 
nate Committee members expressed 
ty of pera with the execu- 
erring some of this authority to 


Government.” Id. ae "16853. 
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House Armed Services Committee, 
Vinson noted 


If agency action is by law committed to its 


discretion, no court can order it to exercise that dis- 
cretion in a certain way. Yet that is what Wheelabrator 
seeks here, Accordingly, even assuming arguendo tha 
trial on the merits would result in judicial findings of 
fact comparable to the findings the Secretary of the Navy 
or his immediate subordinates would have to make under 
clause (14), the relief Wheelabrator requests could not 
be granted. There is thus no likelihood whatever that it 
can succeed on this aspect of its case. 

Beyond this, moreover, it is verfectly clear 
proof by Wheelabrator of the facts necessary to bring its 
situation within clause (14) is unlikely in the extreme. 
ASPR 3-214.3 provides that clause (14) euthority 


" . . . shall not be used unless and until the 


Secretary [of the Navy] has determined... 
that: 

"(i) the supplies are of a technical 
or special nature requiring a substantial 
initial investment or an extended period 
of preparation for manufacture; and 


"(ii) procurement by formal adver- 
tising either -- 


"(A) would be likely to result 
in additional cost to the Government 
by reason of duplication of invest- 
ment, or 


=~ =) = 


in duplica- 
aration which 
procurenent." 


obviously leisurely rate 


ruling that it nas made a sub- 
time for preparation 
regulatory provision 
t, tanks, etc., 
runs into tne tens or 
preparatory time into 


such finding. We 


iso alleges, on information and belief, 
that "it would not be feasible for any company other than pleain- 
tiff... to perform this contract without additional cost to 
the government ‘by reason of duplication of investment! or with- 


out undue delay because of the ‘duplication of necessary pre- 


peration,'" thus attempting to bring itself within the terms 
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of ASPR 3-214.3(ii) (complaint, 4 18). The trial judge 
made no finding that either of these circumstances existed. 
Instead, he specifically refused to find as a fact that 
Wheelabrator is uniquely qualified to avoid undue delay and 
expense which would arise from a "new" supplier being uti- 
lized (Findings of Fact, @ 8). 

It is difficult to see how there can be any sub- 
stantial likelihood that Wheelabrator can ever prove these 
allegations. The contract to be awarded is required to be 
a firm fixed-price contract at the bid price. Any overruns 
will be at the expense of the contractor, not the Government. 


Uniess the price which Wheelabretor could negotiate with the 


Navy was less than that bid by Carborundum pursuant to formal 


advertising -- an assertion which Wheelabrator has studiously 
refrained from making -- the Navy will incur, rather than 
avoid, additional cost if the Court orders negotiation. 
Further, since the Government did not pay Wheel- 
abrator for the costs of developing its cleaning device, 
there is in any event no possible way the Government can be 
made to bear "additional" costs by not contracting with Wheel- 
abrator now. ASPR 3-214 normally applies where the Govern- 


ment has already paid for the “substantial initial investment” 


31 - 


of delay envisaged by clause (14) 


See Testimony of the 


development effort to show that 


he contract on time, let 


fio 


noving party, bears the burden 


likelinood of success on 


irreparable injury if a 


100" 


preliminary inguncti Moore's Federal Practice, 


there cited. Mere assertion 

to sustain the grant- 

preliminary injunction. Hanson Puln & Paper Corp. v. 
Corp., 223 F.Supp. 617, 618 (S.D.N.Y. 1963). 


rator has not carried this burden. 


Assuming “injury” to Wheelabrator, it has failed 


to make any showing that that injury is the result of the 
Navy's action which it attacks. No showing has been made 
that Wheelabrator will lose the contract because the Navy 
chose formally to advertise the procurement. If Wheel- 
abrator loses the contract, it will do so for an entirely 
aifferent and self-inflicted cause -- its voluntary refusal 
to submit a step-two bid on price. For all anyone knows, 
that bid might have been low. 

The only theory on which it could be said that the 
Navy's choice of procurement method has injured Wheelabrator 
would be that the Navy is required to negotiate procurement 
of the cleaning device without price competition sole-source 
from Wheelabrator. This, as indicated supra, vp. 24-26, is 
in fact the theory of Wheelabrator's complaint. Yet, as pre- 
viously indicated, Wheelabrator took the position in argument 
to the court below that it was not seeking an exclusive right 
to sell its machine to the Navy and that the Navy would be 
free to negotiate with others in addition to Wheelabrator if 
it so chose. (Plaintiff's Memorandum in Support of Motion 


for Preliminary Injunction, pp. 27-28.) 
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have it both ways. If it 
asserts thar : ‘ of law the Navy must negotiate 
can arguably claim injury as 
to do so. If it seeks only 
ompetitive procurement to an- 
words, t wants is a shift from 
cy formal advertisement to the less preferred 
negotiation -- it has not been in- 
re would have been any 
eding under one method than 
ot show the requisite 
Govermment action complained of 
suffered. 
quately consider 


ar ee 
that tne injunc- 
weigh the puo- 


whether to issue a preliminary in- 
junction, the triel judge “must consider the inconvenience 
that an injunction would cause the opposing party, and must 
weigh the public interest as well." <A Quaker Action Group 


v. Hickel, suvra at 1116. As stated in Eastern Airlines v. 


Civil Aeronautics Boerd, 261 F.2d 830 (2d Cir. 1958), a stay 


-os 


may be granted where, in addition to a showing by petitioner 


of probable success on the merits and irreparable injury, 


"there is no substantial harm to other interested persons 


and... the public interest will not be harmed." 

The device which is the subject of this procurement 
is expected to provide a much more economical means of blast- 
cleaning hulls than those presently used. Delay in completion 
of the procurement therefore results in costs to the Navy which 
it would otherwise avoid and which it estimates at about 
$15,800 per month. (Supplemental Affidavit of Contracting 
Officer, Document 6.) This is certainly substantial harm and 
inconvenience to the Navy. Delay also adversely affects Car- 
borundum since, as long as uncertainty continues, it cannot 
make well-grounded decisions with respect to the proper alloca- 
tion of its manpower and funds among the various blast-cleaning 
manufacturing projects it hes underway or may in the future 
obtain. 

Wheelabrator asserts that “an award of the contract 
to any other supplier would be likely to cause substantial 
additional costs to the Government." (Memorandum in Support 
of Motion for Preliminary Injunction, p. 15.) Given the fact 


that the Government has not funded Wheelabrator's development 
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t 


can hardly incur "additional" costs 
this assertion can only be based on 
could be negotiated by 
would be less than the 
Carbdorundum in response to formal advertising. 
pid its price and win the 
procurement instead of i j the costs of litigation? 


The only fair conclusion is that the cost to the Govern- 


st probably be higher if Wheelabrator's view 


ere is, of course, a public interest in adher- 
ence oy G > contracting officials to the procurement 
regulations, including even-handed application of those 
regulations to competitors. Despite its protestations, how- 
ever, Wheeledrator is really seeking here an unequel applica- 
tion of the reguletions favoreble to itself; and by success- 
fully invoking the equitable powers of the court below, it 
hes produced a result contrary to other considerations of 
public policy, namely, the public interest in reasonably ex- 
peditious Government procurement designed to obtain the best 
pargein for the Government. 


Further, Wheelabrator actively participated for 


over two months in the two-step advertised procurement 
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without any objection thereto. It knowingly permitted the 
Government and its competitor to devote considerable ti 

and effort to a procedure which, it now says, should | 

have been followed for reasons which could have been 

at the time the invitation for proposals was issued yway bdack 
in April. We submit that the public interest would be better 


served in such a situation by denying interlocutory relief. 


II. THIS ACTION SHOULD BE DISMISS=D 


As indicated at the beginning of this brief, Car- 
porundum will, in light of its understanding that the Govern- 
ment will address at some length in its brief such questions 
as whether a case of this sort is subject to judicial review 
and whether Wheelabrator has standing to bring this action 
and a legal interest sufficient to obtain judicial relief, 
reserve to its reply brief such more detailed discussion of 
these issues as may seem desirable at that time. 

It is appropriate to point out at this stage, how- 
ever, that the same considerations which indicate that Wheel- 
abrator has not suffered the irreparable injury required to 


support a preliminary injunction also strongly suggest that 


Wheelabrator does not have standing to bring this action in 


— sy = 


the first place. This Court's decision in Scanwell Labora- 
supra, Formulates its holding in 
But underlying all these formula- 
agsrievement-in-fact (or the 
beneficial relationship” 
by a competitor for a Govern- 
ment contract must mat related to the action by 
the Government whi e competitor challenges. This prem- 
Ss to be any reasonable limit 
day-to-day business of Govern- 


any other governmental activ- 


As indicated at po. 32-34, supra, this necessary 
nexus between the Navy action complained of and the elleged 
harm to Wheelabr is lacking here except possibly on the 
theory, exoressed in Wheelabrator's complaint but foresworn 
in the court below by its counsel, that Wheelabrator is seek- 
ing and is entitled as a matter of law to a sole-source nego- 
tiation. 


We repeat: If all Wheelabrator wants is a shift 


from procurement by formal advertisement to the less preferred 


method of competitive negotiation, then the alleged injury to 


its “prospective beneficial relationship" with the Navy is not 
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the result of the Navy's action in selecting formal adver- 
tising, since Wheelabrator has not shown and cannot show 
that there would have been any less chance of its succeed- 
ing under one method than under the other. In the language 
of the Administrative Procedure Act, which is the principal 
statute on which Wheelabrator relies here as a basis for 
judicial review, Wheelabrator is not a person "agerieved 
py agency action." 5 U.S.C. § 702. (Buphasis added.) It 
is aggrieved, if at all, by its own action in consciously 
choosing not to submit a bid. Accordingly, it has no stand- 
ing to bring this action. 

It is also appropriate to point out that no court 
can grant the relief which Wheelabrator seeks -- i.e., & 
declaratory judgment and court order that the Navy may pro- 
cure the cleaner only by negotiation under ASPR 3-214, The 
determinations which the Navy must make at the Secretarial 
level in order to justify procurement by this means ére ob- 
viously not merely ministerial. Moreover, they are explicitly 
immunized from judicial review, as is conclusively shown both 
by the language of 10 U.S.C. § 2310 and its legislative his- 
tory, including the unsuccessful attempt by the House of Repre- 


sentatives in 1962 to amend the statute so as to provide some 


review. See footnote p. 28, supra. The making of such 
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determinations, or the failure to make them, is thus "agency 
action . . . committed to egency discretion by law" within 
the meaning of the Administrative Procedure Act, 5 U.S.C. 

§ 701, and is thus not reviewable under that Act or any 


other statute. 


CONCLUSION 


For the foregoing reasons, this case should be 
+urned to the District Court with instructions to dissolve 


injunction and dismiss the complaint with 


prejudice. 


Respectfully submitted, 


DAVID 5. LEE 


888 16th Street, N.W. 
Washington, D.C. 20006 


Attorney for 
Intervenor-Appellant 


Of Counsel: 
gegington & Burling 
t 


888 16th Street, N.W. 
Washington, D.C. 20006 


October 23, 1970 


ADDENDUM 


Pertinent Provisions of Statutes and Regulations 


ARMED SERVICES PROCUREMENT ACT of 1947, AS AMENDED, 
10 U.S.C. §§ 2304(a), 2310 (a), (b), 2322. 


§2304. Purchases and contracts: formal advertising; 


excentions 


(a) Purchases of and contracts for property or 
services covered by this chapter shall be made by 
formal advertising in 211 cases in which the use of 
such method is feasible and vracticable under the 
existing conditions and circumstances. If use of such 
method is not feasible and practicable, the head of an 
agency, subject to the requirements for determinations 
and findings in section 2310, may negotiate such a pur- 
chase or contract, if -- 


(1) it is determined thet such action is 
necessary in the public interest during a national 
emergency declared by Congress or the President; 


(2) the public exigency will not permit the 
delay incident to advertising; 


(3) the aggregate amount involved js not 
more than $2,500; 


(4) the purchase or contract is for personal 
or professional services; 


(5) the purchase or contract is for any ser- 
vice by a university, college, or other educational 
institution; 


(6) the purchase or contract is for property 
or services to be procured and used outside the 
United States and the Territories, Commonwealth, and 
possessions; 


(7) the purchase or contract is for medicine 
or medical supplies; 


or contract is for property 


or contract is for perish- 
subsistence supplies; 


chase or contract is for property 
Lich is impracticable to obtain 


r contract is for property 

mines to be for experi- 
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(15) the purchase or contract is for property 
or services for which he determines that the bid 
prices received after formal advertising are unreason- 
able as to all or part of the requirements, or were 
not independently reached in open competition, and 
for which (A) he has notified each responsible bidder 
of intention to negotiate and given him reasonable 


opportunity to negotiate; (B) the negotiated price 
is lower than the lowest rejected bid of any 
responsible bidder, as determined by the head of 
the agency; and (C) the negotiated price is the 
lowest negotiated price offered by any respon- 
sible supplier; 


(16) he determines that (A) it is in the 
interest of national defense to have @ plant, 
mine, or other facility, or @ producer, manufac- 
turer, or other supplier, available for furnishing 
property or services in case of a national emer- 
gency; or (B) the interesv of industrial mobdiiize- 
tion in case of such an emergency, or the interest 
of national defense in maintaining active engi- 
neering, research, and development, would other- 
wise be subserved; or 


(17) negotiation of the purchase or contract 
4s otherwise authorized by law. 


* * * 


§ 2310. Determinations and decisions 


(a) Determinations and decisions reauired, to be 
made under this chapter by the head of an agency may be 
made for an individual purchase or contract or for 2 
class of purchases or contracts. Such @ determination 
or decision is final. 


b) Fach determination or decision under clauses 
(11) - (16) of section 2304(a), section 2305(c), sec- 
tion 2306(g)(1), section 2307(c), or section 2313(c) 
of this title and a decision to negotiate contracts under 
clauses (2), (7), (8), (10), (2), or for property or 
supplies under clause (11) of section 2304(a), shall be 
based on a written finding by the person making the deter- 
mination or decision, which finding shall set out facts 
and circumstances that (1) are clearly illustrative of 
the conditions described in clauses (11) - (16) of sec- 
tion 2304(a), (2) clearly indicate why the type of con- 
tract selected under section 2306(c) is likely to be less 
costly than any other type or that it is impracticable to 
obtain property or services of the kind or quality re- 
quired except under such @ contract, (3) support the 
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PROCUREMENT REGULATIONS (including revi- 
pruary oe 1970). 


PROCUREMENT BY FORMAL ADVERTISING 
*% * * 
Part 5--Two-Step Formal Advertising 
2-501 General. Two-step formal advertising is 


a method of procurement designed to expand the use 


ae 


and obtain the benefits of formel advertising where 
inedeauate specifications preclude the use of con- 
ventional formal advertising. It is especially use- 
ful in procurements requiring technical Pops =p 

especially those for complex items. It is conducted 
in two steps: 


(i) Step one consists of the reaues 

submission, evaluation, and, if 

discussion of a technical Bronce 

out pricing, to determine the 

of the supplies or scrvices offered. 

used in this context, the word ssa ee 

hes a broad connotation and includes ‘eng 

neering approach, special manufacturing 
rocesses, and special testing technicues 

When it is necessary in order to clarify 

basic technical requirements, releted re- 

quirements such as management approach, 

manufacturing plan, or facilities to be 

utilized may be clarified in this step. 

Conformity to the technical requirements 

is resolved in this step, but capacity and 

eredit, as defined in 1-705.4, are not. 

Step two is a formally advertised procure- 

ment confined to those who submitted accept- 

able technical proposals in step one. Bids 
submitted in step two are evaluated and the 

awards made in accordance with Parts 3 and 

4 of this Section. 


Two-step formal advertising requires that the contract- 
ing officer work closely with technical personnel and 
that he utilize their specialized Ones in deter- 
mining the technical requirements of th e procurement, 
in determining the criteria to be used in evaluating 
technical proposals, and in making such evaluation. 
An objective of this method is to permit the develop- 
ment of a sufficiently descriptive and not unduly re- 
strictive statement of the Government's requirement, 
including an adequate technical data package, so the 
subsequent procurements may be made by PONE 
formal advertising. 
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requirement to insure mutual under- 
between each source and the 


+e 
ent; 


criteria exist for evaluating 
proposals, such as design, 
manufecturing, testing, and performance 
reovuirements, and special requirements 
for operavional suitability and ease of 
maintenance; 


more then one technically qualified 
source is expected to be abailable; 


sufficient time will be available for 
use of the two-step method; and 

a firm fixed-price contract or a fixed- 
price contract with escalation will be 
used. 


(bo) None of the following in itself precludes the 
of two-step formal advertising: 


(i) A multi-year procurement is being made, 


(ii) A first or sudsequent production quantity 
is being procured under a performance 
specification. 


=—(<- 


Government-owned facilities or special 
tooling is to be made available to the 
successful bidder. 


A total small business set-aside is 
involved (see 1-706.5(b) and 1-705.2). 

A total small business set-aside would 
not be appropriate in a procurement of 
a highly technical and complex item 
where it is anticipated that, in order 
to obtain adequate competition @) a 
significant number of acceptable tech- 
nical proposals must be received from 
firms with prior testing, developmental 
and production experience of the item, 
or major components thereof, and (2) the 
restriction of such procurement to small 
business firms would seriously limit the 
number of qualified firms eligible to 
submit proposals. 


* * *% 


SECTION III PROCUREMENT BY NEGOTIATION 


Part 1--Use of Negotiation 


* * * 


3-102 General Reauirements for Negotiation. 


(a) Procurement shall be made by formal adver- 
tising pursuant to 10 U.S.C. 2304(a) whenever such 
method is feasible and practicable under the existing 
conditions and circumstances even though such condi- 
tions and circumstances would otherwise satisfy the 
requirements of Part 2 of this Section. 


(b) No contract shall be entered into as a result 
of negotiation unless or until the following require- 
ments have been satisfied: 


(i) the contemplated procurement comes 
within one of the circumstances per- 
mitting negotiation enumerated in 
Section Iit, Part 23 
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eny necessary determinations and 
findings prescribed in Section III, 
Part 3, heve 
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3-214.2 Appli io Tne authority of this para- 
greph 3- -21k may 02 Us é the procurement of techni- 
cal or ee oe Sut -- for example: aircraft, 
tanks, radar, guid es, rockets, and similar 
items of equipment; nm omponents of any of the 
foregoing; end any supplies of a technical or special- 
ized neture which mey be necessary for the use or 
operation of any of the foregoing. Such procurement 
generally involves: 


a 
D 
ni 
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ak 
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(i) high starting costs which already have 
been paid for by the Government or by 
the supplier; 


(ii) preliminary engineering and development 


work that would not be useful to or 
sable by any other supplier; 
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elaborate special tooling alread 
acquired; 


sudstantial time and effort already 
expended in developing 2 provotyne 
or an initial production model; and 


important design changes which will 
continue to be developed by the 
supplier. 


The authority of this paragraph 3-214 will, in general, 
be used in situations where it is preferable to place 
a production contract with the supplier who hed devel- 
oped the equipment, and thereby either assure to the 
Government the benefit of the techniques, tooling, and 
equipment already acauired by that supplier, or avoid 
undue delay arising from a new supplier having to ac- 
quire such techniques, tooling, and equipment. How- 
ever, this exception should not be used to avoid dupli- 
cation of private investment unless this duplication 
would be likely to result in additional cost to the 
Government. 


3-214.3 Limitation. The authority of thi 


pare- 
graph 3-214 shall not be usec unless end until 


s 
the Secre- 
tary has determined, in accordance with the requirements 
of Part 3 of this Section III, that: 


(i) the supplies are of a technical or 
special nature requiring a substan- 
tial initial investment or an ex- 
tended period of preparation for 
manufacture; and 


procurement by formal advertising 
either -- 


(A) would be likely to result in 
additional cost to the Govern- 
ment by reason of duplication 
of investment, or 


(B) would result in duplication of 
necessary preparation which would 
unduly delay the procurement. 


* * * 
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